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Wimpragticablero anticipar their Deciſions when the parties concerned are | 
- Towhigh it is Anfwered,, that the Authority of King and” Parliament is 
Hoveraign, and-cannot be declined,. necher. js-ar-impradticadle” or-unufind) for 
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, Whither the fame by 


by. General, orſpecial Acts, and without any regard 
,eqnſequence,may- be prejudicial to cauſes depending before the Lords' of Sc- 
Gonor not; And eyen without Citation, or hearing of parties, which wag 
impoſible by reaſons of the vaſt number of Donators, and ſuch others, and 
alſo was needleſs, in regard. that ,by ſuch aReſticution againſt the Tiuſtice 
of Arbitrary Power, no particular perſons Right was diretly _—_— And 
itis clearby . the General Act anenrt Fines and Forefaulturs, and ſeveral par- 
ticular Acts.in fayours of Forefaulted perſons , for - repetition ' of the bygone 
Rents of their Lands; And the King and Parliament are the only compctenc 
Judges in many ſuch caſes, in reſpect the Lords of Seſſion, . and other inferior 
Judpes being more ſtrictly oblidged to the Letter of Law, are not capable to 
give perſons oppreſled a Juſt and full redreſs. EY rolb 
Although it is humbly conceived, that in chis caſe, the Grounds of Comon 
Law would ſtop the courſe of preſcription while Xinke! was non valens agere, 
' 5f the mentioning of ſhorter preſcriptions only inthe foreſaid clauſe of the Ge- 
neral a& did not make the caſe more doubrful, although ir is very probabje 
that there being the {ame tcaſon of equity for diſcounting the forcſaid years 
of oppreſſion in long preſcriptions, that the mentioning ofthorrer preſcriptions 
was not intended by way of Reſtriction; But becauſe there was greater ground 
to doubt as to them, or becauſs theſe ſhort'Prefcriptions were only under the 
Parliaments view, as a caſe wherein greater numbers of people 'mrghr be coh- 
cerned, and therefore Xinkelhas good ground to apply to the Parliament for 
explaining, & extending the ſaid Clauſe; and alſoXeva/dtes complaint of this 


method 


- 


2 
"method. as. ſinpular 28 groundleſs, eſpecially ſecing the fame was 
-aQtually- dene in a caſe betwixe, the Eart of 4irly and Sir John Damfſter, 
and thatthere is the {ame Reaſon in long-and ſhorr preſcriptions, as faid is; 
As alſo, ſecing Xi»ke} was obliedged ro'makea particular Condefcendance, 
to the effect Xinaldy might give in his Anſwers, which he has . accordingly 
done, and which fupplics the want of a Citation. £ 
To the ſecondReaſon.it is. anfwered; It is moſt groundleſs tor Xivaldy to al- 
leadge, 7hat Kinkel delayed to infilt inthis Proceſs, until he was ſure of the Death 
of his Witneſſes inſert in the Renounciation. Sceing 1mo. The true Realons of 
. delay, were his bad Circumſtances the time,and becauſeXintels papers, when 
his houfe was Gariſoned were.robbed, arid he could got have accetsto them, 
until alitele-before the intenting of the ſaid Redufion , as allo he is clear to 
 deponethar henever ſaw the ſaidRenounciation,nor knew any manner af way 
who were the witneſzes inſert therein. 2do. Xixkel has proven his reaſon of Re- 
duction, ex-capite Lei by witneſses yet living, & beyond all exceprian. 3tzp, 
As XKinkel could not. then foreſee ſuch a. happy Change by which he might: Ex» 
ſpe more- impartial Juſtice, So no,mamcan: imagine, he would have: ſub- 
ferea preſcripion torun againſt him, If he-bad been-in the leaſt Meafure p4- 
 lens-agere; And where: itis alledged there was nothing to hinder Xixkel from. 
intenting tlits ReduAion durcing. the: Lifetime of his. brother in-Law,, Judge 
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done, If 


ly. have, mentioned it when he diſponed his other lands to XKinaldy in ſaizfact- 
ion of theſe Debrs; as alſo when Xexaldy obtained Decreets of General and 
Ipeciall Declarator of Xexkels Gngle and Liferegr Eſcheat. 
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ſt is anſwered, That theſe purfuits Were fot leq iid debry ant could note 


compenced by the ſurnms contained ir this Wood | 
tained x ReduCtion ofthe foreſaid Renundlationi, axdafier that he hid intends 
ed a proceſs of Compr and Reckoning, and thereby ſtated & Liquid Umm Yiis 
by Xinaidy upon the account of the Woodſer; Which being # 1068 ind expth- - 
five procels; It isclear the ſame could notbe ſoon diſcuſſed as ro furnifh Xin- 
kel wich a deferice of Compenſation #gairiſt '#7auldres nivic Ritimitr putſdics, 
as als theſe very purfutes which K/#4/df did rigoroully aid whitiereifully pro- 
ſecute #gainſt Xinke/ with the bed tiretimſtances he was utider the time by 
che Biflzop: of SC, Andrews, bis perſecueich did, tediee X3480 ty fi gvelie Extre- 
mity:. Flrarhe was Wardly able 446 mean fs Fanily with Bree, and 
no wotgder if at thar time Fiikel thought it a6t fit 6 <hp2dge in edicts and 
expenſive proceſſes, Eſpecially confideririg this ar; that fame ' Yrs) Under a 
proceſs of Excommunication at the Arch-Biſhop Sharp's inſtance, at which 
time Xinkels Eſcheat was gifted to Kinaldy, who joined with the Biſhop in 
perſecuting Kinkel, in the redeeming whereof it waS upwards of 3500 Merks, 
during which ſeverities Xi»kel/ was forced to removefrom his own houſe to 
live at a greatdiſtance from the Biſhop, and was ſhortly after denunced fugi- 
tire by the Lords of His Majeſties Privy Council for not compearing when ci- 
ted for Eccleſiaſtick Non-Conformity, and it is eafie to judge if Xinke/ under 
fuch circumſtances had great Eneeuragement to center into an expenſive pro- 
 ccſ$ againſt one ſo well ſtated as Xinaldy was at that time, forthe ſtories Kina 
die tells of his own ſufferings, I ſhall not trouble His Grace and this Honour- 
able Court with the true account of the Matter of fact, which would be lirtle 
to Kinaldies Credit, only it is clear he was not fined for refuſing to be a . Mili- 
tia Captain; Burt on the contrardid accept and exerciſe that Imploymenr 
though indeed he was fined ſome time after for having cowardly deſerted when 
there was Appcarance of Action. or 

Kinaldies tourth Reaſon for refuſing thedefire of my Bill is, That during 
the time of X;nkels Confinement to Edinburgh, and when he was ſo much as 
under aDenounciation or intercomuning,he might have raiſed a Summonds & 
given a Citation, which would have ſtopped Preſcription, and that in the 
year 1684 the time of Xixkels pretended intercommuning, he did adyocat a 
Cauſe at Xinaldies inſtance againſt him, and did ſeveral other Ads. 

It is anſwered, 1990.Iam not {ceking DeduQiion of any years whercin 1 
was only confined, but only during my interccommuning and Inditement. 2s: 
Ir is denycd that in the year 1684. I was valens agere, it is true indeed that 
Kinaldy having at that time raiſed a Proceſs againſt me & my Tenents,an Adyo- 
cation was exped in their Name , which could not have been in my own, 
ſceing being denounced and intercommuned, no Lawyers could at my inſtance 
have mannadged that, orany other Proceſs, as alſo I had not perſonam fan- 
di in Judicio upon the accounts foreſaid. 

It is further repreſented for me, that Xinaldie is ungenerous, fo frequently 
to mention my debts, ſecing the other. Eſtate belonging ro my brother who 
granted that renounciation in favours of Xernaldy was tranſmitted to me with 
the Burden of the ſaid debts. 

And ſecing by the grounds of the common Law, and upon the ſame reaſon 
that his Majeitics Commitlſioner for the time , and che Honourable Eſtates of 
Parl1ament, reponed perſons Jeſed againſt ſhorter preſcriptions , they ought 
alſo te be rcponed againſt long preſcriptions; And ſeeing. Xinkel is able rode- 


pone 


), 
 -+6. that avſoon as ever; he was Maſſer of the foreſaid Wood(er, which was 
carried away with the reſt of his Writes when a Gariſdn was pur in, his, houſe, 
|.c ſeytit to his Writer, to the effe& he might raiſe ſummonds of ReduQion, 
vi hich furder clears that the oply.reaſon. of Xinkels forbearing this Proceſs ſo 
long, Was his notÞcing in. a cappacity to proſecute it. 


 Mayit therefore pleaſe his. Grece the Lord High Commiſſioner, and the 

Rb refer bf ates of Parliament, k: only to repone Kinkel 

nt "TY ney of | the, JFArs , this Preſcription, as run. againſt hink 
wa Si.c> valcns 5g re by reaſon of Deneioiciation intercommunt 
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